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MENTAL CAPACITY (HEALTH AND WELFARE): INFORMATION
SHEET [1] - August 2025

What You Need to Know Before Bringing a s21A Court of Protection
Matter Back to Court

This short paper is designed to assist Relevant Person’'s Representatives
(RPRs) and others supporting individuals deprived of their liberty under a
Deprivation of Liberty Safeguards (DolS) authorisation. It outlines the
circumstances in which it may be appropriate to return a Section 21A
matter to the Court of Protection.

When Can a Matter Be Revisited?

If a matter has already been reviewed by the Court of Protection and you
disagreed with the decision at the time, the appropriate route is to appeal,
provided there are grounds to do so. If no appeal was brought, it may still
be possible to make a new Section 21A application—but only in specific
circumstances.

This was clarified in An NHS Trust v AF & Anor [2020] EWCOP 55, where
Poole J made the following key points:

e There is no strict rule of issue estoppel that binds the Court.

« However, the Court should avoid re-opening earlier findings unless
there are new circumstances or evidence.

e Findings not successfully appealed should only be re-examined if new
evidence could reasonably have led to a different outcome.

o If there has been no material change and the previous best interests
decision clearly covers the current issues, the Court may summarily
determine the new application.

 If there has been a material change, or if new evidence has emerged,
the Court should adopt a proportionate approach, considering earlier
judicial findings.
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Key Considerations for RPRs
When deciding whether to return to court, RPRs should bear the following
in mind:

1. Continued Objection Alone is Not Enough

A new application is unlikely to be appropriate if the only factor is that P
continues to object to their placement, and these issues were previously
considered and determined.

2. Consider a Part 8 Review
It may be appropriate to initiate a Part 8 review where the RPR believes
that:
o One of the qualifying requirements is no longer met, or
o There has been a change in circumstances that may justify varying
the conditions of the deprivation of liberty. RPRs play a vital role in
monitoring the appropriateness and application of these conditions.

3. New or Less Restrictive Options
A new Section 21A application may be appropriate where:
o There are clear changes in P’'s circumstances, or
o Less restrictive alternatives are now available that were not
considered previously. This could warrant a prompt review and use
of the Court’s powers where no other mechanism can provide an
adequate remedly.

Final Thoughts

RPRs must assess each case on its own facts. The starting point should be
the final Court of Protection order from the last s21A review. From there,
they can determine whether new and compelling matters justify bringing
the case back to court.
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How Duncan Lewis Can Help

Duncan Lewis’ Court of Protection and Mental Capacity team is ranked
and recommended by The Legal 500 UK. Our Health and Welfare Solicitors
offer expert advice and support in all types of Court of Protection matters.
If you have any questions or require assistance, please get in touch. Angela
Sandhal, a Director in our Court of Protection team, is available to provide
advice and support.

Contact us:
& Website: www.duncanlewis.co.uk

%« Email: contact@duncanlewis.com
R Telephone: 033 3772 0409
~ New Enquiry Form: Submit an enquiry.

We are here to help.

— 9%

“This practice stands uniquely positioned as Duncan Lewis remains the country's largest provider of publicly
funded legal services, which allows the team to bring unparalleled access to Court of Protection representation.”
- The Legal 500 2026

“The team is led by Angela Sandhal who is committed to the work of representing vulnerable clients in the Court of
Protection. She ensures that the case is looked at from all angles so that the client's welfare is at the heart of all
decision making.” - The Legal 500 2026
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