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Supreme Court finds detention of asylum seekers unlawful

The Supreme Court has confirmed in the case of Hemmati v Secretary of State for the
Home Department [2019] UKSC 56
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[2019] UKSC 56[2019] UKSC 56 that the detention of asylum seekers for their removal

to other EU states under the Dublin Regulation was unlawful between 1 January 2014 and

15 March 2017, when new regulations were belatedly adopted. There are no publicly

available statistics on how many asylum seekers are detained for removal under the

Dublin system, but we do know that around 10,000 “take back” requests were sent by the

UK to other EU states during that time frame.

When the EU legislated specifically to protect those being transferred between member

states under a new Dublin Regulation, and that regulation came into force on 1 January

2014, the UK failed to implement any new or specific protections. The Supreme Court

finds that existing UK law was insufficient, making the detention of the claimants and all

other Dublin detainees unlawful.

Lord Kitchin gives the sole judgment for the court. Damningly, he finds that the

protections against arbitrary detention in UK law do not meet even the rather modest

requirements of EU law. The only safeguards against arbitrary detention of a migrant in

the UK are the principles established in the case of Hardial Singh and the Home Office

policy set out in the Enforcement Guidance and Instructions (available here under the
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Detention and Temporary ReleaseDetention and Temporary Release). The Hardial Singh principles are not “objective

criteria” addressing risk of absconding, neither was the Home Office policy and in any

event the Home Office policy can be changed or withdrawn at any time. The policy lacks

the certainty of a proper law.

Lord Kitchin goes on to hold that the claimants would be entitled to damages under EU

law but that this is academic as they are also entitled to damages under domestic law,

which is likely to result in a higher level of damages. Contrary to the submissions of the

Home Office, the damages would be more than nominal. Damages were to be assessed

at the county court.
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Public law geeks will be interested to read paragraphs 75 to 79 of the judgment on the

question of whether a statement of policy and the principle of public law adherence to

that policy can ever amount to a binding provision of general application and therefore a

“law”. The arguments of both sides are recited, with Lord Kitchen apparently leaning

towards rejecting the proposition, but ultimately the court decided to leave that

question for a case in which it was necessary to decide.

Jurisprudence geeks will add this judgment to their list of cases in which then Lord

Justice Sales was overruled by his now-colleagues in the Supreme Court. Sales LJ had

dissented

dissented

dissented

dissented

dissented

dissented

dissenteddissented in the Court of Appeal in a judgment notable principally for its length. He has

been found to be wrong on all issues.

For me, the central point this judgment underlines is just how weak the protection

against arbitrary detention really is in UK law. While those facing removal under the

Dublin Regulation do now, since 2017, enjoy a slightly greater of clarity over the basis

and reasons for their detention, this is limited to a small group of detainees and the

protection lasts only so long as the UK remains part of the EU. All other detainees remain

subject to the very weak protections that the Supreme Court held here to be inferior to

EU law standards, which include no clear and objective criteria on what ought to be the

central defining question in any assessment of whether to detain a migrant: whether it is

really necessary to do so because of the risk he or she might abscond.

It is deeply concerning that the Home Office’s conduct has led to the detention of so

many vulnerable people seeking international protection without any lawful basis. We

ask that they urgently review all their detention policies.

Reaction

Krisha Prathepan of Duncan Lewis, who represented two of the claimants, told us that “it is deeply
concerning that the Home Office’s conduct has led to the detention of so many vulnerable people seeking
international protection without any lawful basis. We ask that they urgently review all their detention
policies”.

Greg Ó Ceallaigh of Garden Court Chambers, who also acted in the case, said that “this case is the result of
the Home Office’s total failure to engage with or acknowledge clear legal restrictions on the power to
detain for almost three and a half years. It is also a consequence of the Home Office’s unnecessary,
expensive and oppressive routine and reflexive detention of vulnerable asylum seekers being removed
under the Dublin III Regulation. There should be an urgent investigation into the Third Country Unit’s
routine and unnecessary use of detention”.
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Home Office asylum detentions ruled unlawful as appeal
unanimously dismissed by Supreme Court
Judgement could affect thousands who have been wrongly locked up

|
|

The Supreme Court judgment confirms that anybody detained under Dublin III regulations from 1 January 2014, when it came into force, until 15
March 2017, were unlawfully detained ( AFP/Getty )

Wednesday 27 November 2019 12:40 

The Home Office has failed in a bid to overturn a court ruling that it had detained asylum seekers
unlawfully, in a judgement that could potentially affect thousands of people put behind bars.

The Supreme Court unanimously dismissed an appeal from the department against a court decision last
October that asylum seekers detained solely for the purpose of removal while their claims were
considered under the Dublin III regulation was unlawful.

Under Dublin III, asylum seekers must claim asylum in the first safe country they arrive in. If they arrive
in the UK and claim asylum after having passed through another safe country first, the Home Office can
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In her judgement, Lady Hale said: “The Court of
Appeal was right to hold that the respondents
were wrongfully detained. The respondents are
also entitled to compensation for any loss their
wrongful detention has caused them.”

Bahar Ata, public law director at Duncan Lewis
Solicitors, which represented the detainees, said
the impact of the judgment was “widespread” as
it affected “potentially thousands of individuals”
unlawfully detained while their cases were
processed.

“This is a significant judgment recognising that
use of power to detain is exercised in almost all
circumstances without carrying out an
assessment on risk of absconding or taking into
account individual circumstances,” she said.

Krisha Prathepan, solicitor at the firm, said the judgement was "brilliantly clear and forceful" and had
"huge" implications for those detained for the purposes of removal under the Dublin III regime.

time set out no criteria for their “risk of absconding”.
2014, when it came into force, until 15 March 2017, was unlawfully detained, as the domestic law at the 
The Supreme Court judgment confirms that anybody detained under Dublin III regulations from 1 January 

2014 and March 2017, were not, by the Home Office’s admission, deemed to be in this category.
But the appellants in the case, five men from Iraq and Afghanistan who were detained between January 

“significant risk of absconding”.
The law states that the government can detain people being assessed under the regulation if they are at

send them back to that country.
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Government unlawfully detained asylum seekers, rules landmark case

“The right to liberty is a fundamental
human right. The impact of this
judgment is profound – yet again the
[Home Secretary's] policies in relation
to detention have been found to be
unlawful," she added.

"Her actions have caused untold
misery for so many people – including
many vulnerable victims of torture
and trafficking, and people suffering
from PTSD and other mental health
conditions who never should have
been detained in the first place."

Ms Prathepan called on the Home
Office to conduct an urgent review of

all cases who were detained during this period between 1 January 2014 and 15 March 2017, to establish
how many people have been detained and removed who may have a cause of action over the unlawful
conduct.

A Home Office spokesperson said they acknowledged the Supreme Court’s judgment and were
considering the next steps.
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