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GIVING PEOPLE A VOICE
Who are we?

Duncan Lewis provides more legal aid services than any other UK law firm: every year, it gives over 
20,000 people a voice in the legal system. 

The firm plays a key role in holding Government and other public bodies to account with over 300 
Judicial Review cases currently lodged in the High Court – more than any other firm in the country. 
And last year, it had twenty House of Lords and Court of Appeal reported cases.

Established in 1998 by three people, Duncan Lewis has grown rapidly and now employs over 400 
people in six sites across London. Its staff come from and represent over 60 ethnic groups, and 
more than 60% of them are women. 

The firm also takes a keen interest in training a new generation of socially aware lawyers. At a time 
when the number of training contracts offered by the profession fell by 32% in 2009, the firm now 
has 68 such contracts – four times that held by any other legal aid firm. And whilst we retain a high 
number of those who qualify – 41 of the company’s solicitors trained in-house as well as seven of 
the partners – we also make an enormous contribution to the supplier base of legal aid lawyers for 
the future. Every year 150 graduates also benefit from our work placement scheme.
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We are particularly strong in the provision of 
law in areas such as Immigration, Public Law, 
Crime, Family & Child Care, Housing, Social 
Welfare and Mental Health. 

The firm prides itself on providing the highest 
quality of legal aid services on the most cost-
effective basis. We do this through our unique 
approach to case management and resource 

provision which we believe is revolutionising the 
provision of legal aid services. The success of 
this approach in delivering quality legal services 
is evidenced by the fact that the firm holds a 
variety of accreditations including since 1999, 
Lexcel and Investors in People, with a Gold 
Standard being awarded this year. We also have 
10 franchises awarded by the Legal Services 
Commission.

Our Services



3

Although the legal aid sector is braced for 
further cuts, it needs to be stated that the legal 
aid budget is not an area of public spending 
that has increased exponentially under the last 
administration.  The total legal aid budget of 
£2.1 billion represents 0.3% of public spending.  
Larger government departments have had 
budget increases of over £2 billion in the past 
year.  The legal aid budget was capped in 
2003/4 and so has reduced in real terms over 
the last 6 years.  

On the 60th Anniversary of Legal Aid last June, 
Lord Bach the then Minister for Legal Aid, 
indicated that it should be the Crime budget 
(around £1.2 billion) that would need to be re-
assessed most radically compared to the civil 
spend of around £800 million.  This was in the 
context of a recession which saw increased 
demand in the areas of social welfare law, such 

as debt, housing, welfare benefits, community 
care and mental health – but which only 
account for £200 million of the legal aid budget.  

This paper contains recommendations to the 
new Conservative-Liberal Democrat coalition 
for an agenda to improve legal rights enjoyed in 
the UK. It has been prepared by representatives 
of our firm specialising in the following areas 
of law: Immigration, Crime, Welfare Benefits, 
Civil Liberties, Family & Child Care and Mental 
Health. There is also a piece examining how the 
Legal Aid system may develop under the new 
administration.

Shany Gupta, Chief Executive

GIVING PEOPLE A VOICE

The legal aid landscape
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LESS MONEY FOR LEGAL AID
The Parties United

The common refrain amongst legal aid lawyers is that there are ’no votes in legal aid’. It is not 
surprising then, that none of the political parties felt the need to pull any punches. Put simply - the 
future of legal aid is that the legal aid budget will face further cuts. This much was confirmed at a 
recent Question Time style debate organised prior to the General Election by the charity Law Works. 
The then Minister of Justice, Lord Bach, and the shadow justice ministers for the Conservatives, 
Dominic Grieve, and the Liberal Democrats, David Howarth were unanimous in this view. There 
is some political will to ensure that “frontline services” are protected from budget cuts but it is of 
considerable concern that access to justice is not considered such a service.

Although the Magee Review, entitled Review of Legal Aid Delivery and Governance, was only 
published on 3 March 2010, the Conservative Party’s manifesto promised a(nother) fundamental 
review of legal aid. At least such a review is to include an investigation of alternative models of funding 
of legal aid – and this would obviously be welcomed. However, the reality is that any cuts will bite 
sooner than any alternative funding models can be brought into operation.  We are likely to get an early 
indication of how much or little regard the new administration has for legal aid with the prospect of cuts 
being announced in the Emergency Budget that George Osborne is preparing. It is to be hoped that 
any cuts will be properly planned and implemented.

A lack of detail

None of the parties had any particular policy 
details in connection with legal aid in their 
manifestos and nothing appears in the coalition 
agreement.  In the absence of such, it is fair to 

make some assumptions on the basis of the 
single theme that united the parties – less money 
for legal aid.  
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LESS MONEY FOR LEGAL AID

Reforms underway

The Ministry of Justice announced with 
considerable haste after the publication of 
the Magee Review that the Legal Services 
Commission (LSC) would be abolished. Instead, 
legal aid will be administered centrally by an 
Executive Agency of the Ministry of Justice. 

The MOJ have already announced policy 
changes in the delivery of criminal legal aid. 
Earlier implementation of means testing in Crown 
Court cases would have removed some of the 
debate over the MPs dogged by the expenses 
scandal receiving state funds to pay for their 
defence costs. However, there will be many more 
ostensibly deserving defendants who will now  
face the prospect of making a choice between 
financial ruin or scaling back on the cost of their 
legal representation in criminal trials.  

The Ministry of Justice is also apparently 
committed to reducing the total number of firms 
supplying criminal legal aid services. This will not 
be easy or popular to implement.  However, the 
potential costs savings – for example in having to 
administer the relationship with 40 as opposed 
to 400 suppliers in London – are obvious. Larger 
providers are more likely to have capital available 
to invest in infrastructure to drive further costs 
savings. The use of “virtual courts” through the 
adoption of video link technology will require  
law firms to invest in their IT to integrate with  
court systems.  

Although, these changes were implemented 
under the previous government, there is nothing 
to suggest that the new coalition government 
will unpick any of these initiatives. However, it is 
less clear whether the proposal to re-balance the 
allocation of the legal aid budget in favour of social 
welfare law to the detriment of the amount spent 
on crime can be delivered in the context of an 
overall budget cut. 

Suggestions for the future

In the longer term, there will have to be more 
meaningful reform in order to safeguard the 
delivery of legal aid and access to justice.  
Alternative funding streams will be needed.  A 
“polluter pays” system has some support.  For 
example, around 300 Very High Cost Cases 
account for 10% of the criminal legal aid budget 
each year – around £112 million.  Many of these 
cases are white collar fraud cases.  A levy by the 
Financial Services Authority on companies in the 
financial services sector could easily raise this sort 
of contribution to the legal aid fund – safeguarding 
the finite pot of public funds for delivery of legal aid 
at police stations and magistrates courts.  

In civil legal aid, a vast proportion of the budget 
is spent on seeking to rectify the mistakes 
or maladministration of local authorities.  It is 
perhaps less obvious how the system could be 
implemented fairly – but, for example, why should 
the legal aid budget bear the brunt of inefficiencies 
in the Housing Benefits departments of certain 
local authorities, where other more efficient 
authorities are less of a burden on their poorly 
served constituents and the legal aid fund.

This is a time of considerable uncertainty for 
legal aid lawyers. The only certainty seems to be 
that there will be more tough times ahead in the 
provision of services to their clients.

Adam Makepeace, Practice Director
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 IMMIGRATION 

Will An Immigration Cap Put A Cap On The Economy?

As soon as the general election campaigns began, it was evident that keeping control of 
immigration would be a key manifesto pledge for each of the main parties along with the economy. 

The Conservatives’ main point was that the points-based system (PBS) needed to be 
supplemented by an annual cap on economic migrants, thereby apparently lowering overall 
immigration. The Liberal Democrats adopted a riskier approach and argued that there was space 
for an amnesty which allowed illegal entrants living in the UK for over 10 years to be brought back 
into the economic mainstream, so they could take up employment legally, pay tax and national 
insurance. 

With the Liberal Democrats happy (or forced) to take a backseat on this issue, the Conservatives 
have now announced that they will press forward with their proposal to introduce a cap on all non-
EU skilled migrants coming to the UK. One of our concerns is that the Conservatives’ decision will 
inevitably result in capping the highly skilled migrants upon whom our economy is so reliant. 

In practice under the previous government, the flexibility of the PBS meant that policy changes 
could be made when the need arose and this was arguably becoming effective in combating the 
widely reported ‘abuse’ of the immigration system. The introduction of sponsorship licensing, for 
example, placed the onus on employers and educational institutions to take a more active role in 
reporting abuses with the risk of substantial fines being levied, being downgraded as a sponsor or 
even having their licence revoked.



7

 IMMIGRATION 

The creation of a skills shortage

As proposed now, an additional change to limit 
skilled workers and students on an annual quota 
basis would be likely to cause apprehension 
for prospective migrants considering the UK as 
a destination to pursue their careers. If reports 
are to be believed and the net immigration cap 
suggested by the Conservatives of 40,000 
people is implemented this is likely to result in 
many skilled migrants turning instead to the U.S, 
Australia or Canada and possibly leaving the UK 
with a skills shortage over the next few years. 
The NHS could also feel the negative effects 
of an immigration cap, consultants, registrars, 
pharmacists and specialist nurses, (all identified 
as areas where there is already a skills shortage in 
the UK) being prohibited from entering to take up 
positions because of the annual cap. 

In this particular environment with the focus on 
the economy and cuts on spending, the Coalition 
would be foolish to overlook the estimated 

£5.3bn generated by foreign students in the UK. 
In addition the UK’s leading business groups 
within the Finance, IT, Energy, Manufacturing and 
Pharmaceutical industries, to name but a few, will 
no doubt be flexing their muscles and lobbying 
the new government behind closed doors. 

Picture this scenario: the US Executive Vice 
President of a global energy company, with a 
multi-billion pound turnover, requires a work 
permit for the UK, only to be told that we have 
reached our annual quota for the year and that 
he will have to wait until next year. It seems a 
ludicrous proposition but one that is nearer in 
reality if the ‘immigration cap’ is introduced. Such 
a policy could also be detrimental to the UK’s 
relations with countries such as India, Russia, 
China and even the USA.

Good news for children?

On the positive side, the Coalition has agreed 
to end the detention of children for immigration 
purposes, a move that should be applauded. 
In reality however, no workable alternatives 
to detention have yet been put forward and it 
remains unclear how families awaiting removal will 
be dealt with. The Home Office has so far agreed 
to undertake a review of alternatives to child 
detention “including opening a dialogue” with 
charities and other campaigners in this sector. 
There are fears from campaigners in this area that 
Home Office plans may include detaining parents 
and putting children into “care” and this will be 
vigorously campaigned against. New guidance for 
the Home Office will of course need to be drawn 
up and this will inevitably take some time. 

This ‘ending’ of detention for children coupled 
together with the scrapping of the widely derided 
identity card system, both sensible moves, 
can also be seen as ‘cost-cutting’ exercises - 
key words to which we will no doubt become 
accustomed over the coming months (or years…). 

Home Office ministers and civil servants will 
examine the immigration cap in the next few 
weeks. We all eagerly await the final policy 
outcome. However, the new Immigration Minister 
Damian Green will have his work cut out to 
convince us that the cap fits.

Poonam Chauhan and Ayan Yalchin
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CRIME

What price justice?

The new government can expect serious challenges in the coming months in terms of immigration, 
tax, the economy and banking reform. Mr Cameron and Mr Clegg appear to have an affinity which 
bodes well for the notion that they are now thinking in terms of the national interest being of more 
importance and significance than individual party concerns. In terms of criminal law then what is in the 
national interest?

The principal issue of concern is legal aid, the financial basis of the majority of a criminal lawyers’ 
practice. There are to be changes to legal aid in respect of criminal matters, which could further reduce 
the fixed fees attached to attendances at police stations, magistrate’s court as well as the crown court. 
This reduction may be up to 40%.
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CRIME

Inadequate representation at the police station

Most police station cases are paid a fee of around 
£250 depending on the scheme from which the 
attendance arises. These fees have already been 
cut by 10% from 1 April 2010. A further 40% cut 
would take such payments down to around £150. 

An average police station attendance lasts 
between 2-3 hours. Often there is work to do 
after the initial attendance – for example, if the 
client is bailed to attend at another appointment 
in the future for which no fee is payable. 

For a firm to send a duty solicitor out of the office 
to a police station results in an overall loss to a 
criminal firm. It ceases to be in the firm’s interests 
to send a person out in order to represent them 
at the police station. This is an extraordinary 
position to be in in a democratic country which 
takes pride in its protection of the most basic of 
human rights. 

The economic viability of barristers

In order to recoup their losses, a firm providing 
a public service through the representation of 
defendants through criminal investigations and 
court processes will have to make increased use 
of in house advocates. This is not because law 
firms wish to displace the use of barristers but 
because it is simply not economically viable to 
use Counsel in many cases.

This brings into question the viability of the 
criminal Bar, certainly at the junior end. In the 
short term this does not necessarily raise 
significant issues for access to justice. However, 
in the longer term, it is hard to see how the 
development of truly exceptional senior barristers 
will be secured. 

Cut the budget, increase the work

Perhaps the greatest unfairness perceived by 
legal aid lawyers, is that the budgets are being 
cut, notwithstanding the fact that the workloads 
are increasing – and this is something over 
which they have no control. Governments of all 
parties have added an ever-increasing number 
of offences to the statute books. In fact, it was a 
specific target of the previous administration to 
increase the number of offences for which the 
offender was brought to justice from 1 million in 
2008 to 1.25 million 2011, including those under 
the Terrorism Act. 

No-one would argue that the legal aid system 
should not offer value for money. However, the 
question is how far can you push these services 
to the brink before they will break. The fear is that 
the reforms will cut too deep and until serious 
miscarriages of justice are revealed in the future 
– which is a likely consequence of continued 

cuts - the Government will not consider any other 
options in respect of funding legal representation 
for suspects at the police station or defendants  
at courts. 

Omakalsoom Shah  
and Rubin Italia
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CHILDCARE & FAMILY
What policies?

Notwithstanding the publication of the full coalition agreement, we are still a long way from 
understanding the full programme of family and child care policies that this government will be 
pursuing. No doubt the issue of budget cuts will likely dominate in some of the main policy areas.

Budget cuts could threaten child protection

The issue of children’s services is extremely 
current. Before the Baby P case, there had 
been a significant reduction in the number of 
Care cases being issued by local authorities 
– partly the result of increased court issue 
fees for Local Authorities. Nonetheless the 
pendulum appears to have once again moved 
and the number of Care proceedings has now 
increased, but the social services departments 
that administer these services and other child 
protection services appear to be dangerously 
under resourced. Camila Batmanghelidjh, founder 
of children’s charity Kids Company, recently 
commented that social services are “having to 
create their own thresholds of intervention – say, 
helping children who are being sexually abused 
through penetration, but not just touching.” The 
consequences being that more and more children 
being neglected and exposed to harm.

If this is an accurate reflection of the situation 
then the situation would appear to be dire, even 
before budget cuts might further affect the ability 
of Local Authorities to deliver effective children’s’ 
services. 

There is already some indication that frontline 
services will be supported by cuts in other areas. 
In November 2009, the Government rolled out 
the children’s database ContactPoint to Local 
Authorities and frontline practitioners nationally. 
The database was to give an estimated 400,000 
people access to personal information of all 
children under 18 as well as information about 
their parents, schools and medical records.

Nick Clegg has already announced the scrapping 
of this scheme. It is to be hoped that the savings 
will be diverted to frontline services or at least 
protect such services from the spending axe.
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CHILDCARE & FAMILY

A partnership of views on marriage?

The coalition parties expressed different views 
on the institution of marriage. The Conservatives 
placed some focus on the importance of the 
family unit, to the extent that it was supported 
in its manifesto by a tax cut for married couples. 
This did include those who were “married” under 
Civil Partnerships in single sex relationships. The 
Liberal Democrats opposed the tax break, but 
share support for the extension of rights under 
Civil Partnerships to be equivalent to those for 
married couples.  
 

The former MP for Richmond and Liberal 
Democrat Families Spokesman Susan Kramer 
had said that the “Liberal Democrats recognise 
‘real’ families, as they exist in all their variations 
and complexity - traditional families, families 
centred on heterosexual but also gay and lesbian 
relationships, multi-generational families, step-
families, extended families and single parent 
families.” Although it is possible that we will see 
further legislation that will augment the rights of 
those in Civil Partnerships, it is less likely that 
the Liberal Democrat policy of recognising the 
“family” in a much wider sense will be adopted. 

Media access in Family cases to continue

Both Conservative and Liberal Democrat parties 
opposed recent legislation under Part 2 of 
the Children, Schools and Families Act during 
its passage through Parliament. The result of 
the legislation was to allow the media to view 
documents filed in family proceedings. 

Although opposed in principle to the removal 
of privacy restrictions in family cases, it seems 
unlikely that repealing the legislation will 
necessarily be a priority for the coalition.

The extension of Fathers’ Rights – more work for employment tribunals

One area, on which all parties agreed, in terms of 
their manifesto commitments, was the extension 
of rights of working fathers to paternity leave and/
or flexible working arrangements. 

In truth, this is likely to have little impact on 
family lawyers. This is really a policy that affects 
business and employment lawyers. Although 
a great many fathers will be unable to take 

advantage of the extension of new rights because 
exercising them will necessarily result in a loss 
of income – it is inevitable that some employers 
will fail to put the correct procedures in place to 
ensure that the rights are administered correctly. 
The employment tribunals will bear the brunt of 
the additional claims that will result. 

Adam Makepeace and Amanjit Lalli 
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WELFARE BENEFITS
Time for fairness for the most vulnerable

One of the key challenges for the new government will be to address the ever-increasing complexity of 
the welfare state. Successive governments, of all political hues, have promised to do so, but despite 
those ambitions, the system of welfare provision remains bewildering. 

The system is too complex

Legal challenge without representation

There are several factors that contribute to 
the complexity of the welfare state, not least 
the fact that there are over 30 different types 
of benefits, tax credits and pensions. To claim 
the full range of potential entitlement requires a 
person to complete multiple application forms, 
some of considerable length. There are often 
serious delays in the processing of applications. 
Changes in a claimant’s circumstances can lead 
to more form filling, further delays in recalculating 
entitlement, interruptions to the payment of 
benefits and consequent financial hardship. 

To add further difficulty, different benefits 
and tax credits are administered by various 

government bodies, including Local Authorities, 
the Department for Work and Pensions, and Her 
Majesty’s Revenues and Customs. Information 
is not effectively shared by these various 
departments. Moreover, some benefits are paid 
weekly, whilst others fortnightly, 4-weekly or 
monthly. There is a significant level of official error 
in calculating entitlement. This is exacerbated by 
chronic delays in processing appeals. 

The current set-up provides little incentive to seek 
employment, as a claimant may end up financially 
worse-off. Another “penalty” is that couples may 
be worse-off living together rather than claiming 
as single people. 

With such flaws and complexity inherent in 
the welfare system it is little wonder that social 
security is one of the most appealed areas in 
English Law. However representation at Social 
Security Tribunals is not covered by legal aid 
funding, forcing most appellants to present their 
case at tribunals without a solicitor or suitably 
skilled representative. 

The formidable challenge in this area is summed 
up by Lord Scarman in his preface to a leading 
textbook on social security law:

“Social security is now the subject of legal rights 
and duties. Inevitably, therefore, it is a legal 
subject… It is not, and never has been, the 
office of a government department to declare or 
interpret the law. If the law is to be administered 
justly, the independence, as well as the skills of 
the lawyer must be mobilised”. 

Lord Scarman’s view is bolstered by the 
remarks of Lord Woolf: “Rights without means of 
enforcement make a mockery of justice”. 

Any further cuts to the legal aid budget are likely 
to be counter-productive to welfare reform, 
as claimants who are not able to get skilled 
advice and assistance in respect of their welfare 
entitlements are more likely to be trapped in 
poverty, debt, unemployment and welfare 
dependence.

Sebastian Lettouche
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CIVIL LIBERTIES

Will the bold promises in opposition be enacted  
when in government?

Politicians routinely refer to ‘freedom’ and ‘liberty’ in the course of oratory, without disturbing their 
audience by specifying what they mean. The Conservative-Liberal Democrat coalition government 
appears to have found some common ground in the area of civil liberties. This may have given a 
crumb of comfort to those in each party whose political instincts would otherwise tend to repulsion, if 
not outright revulsion, toward the other. 

The recent coalition agreement, constructed in febrile haste, states (inter much alia):

‘The parties agree to implement a full programme of measures to reverse the substantial erosion of civil 
liberties under the Labour government and roll back state intrusion.’ 

However, the detail of how this is to be achieved is remains obscure: the document limits itself to bullet 
points, albeit points intriguingly gravid with possibility. 

Judging by the parties’ manifestos, the Liberal Democrats are likely to press for specific substantive 
measures, as previously set out in their draft freedom bill; the Conservatives (with the profound 
approval of their libertarian wing) may allow many of those to pass, particularly as a bargaining chip to 
be exchanged for Liberal Democrat acquiescence on other matters.

Nevertheless, tensions remain in the way liberty is construed by the two parties. Some of the 
differences between them are real, others illusory; some are humdrum, others startling. 
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CIVIL LIBERTIES

‘We’d like to know a little bit about you for our files’

On some issues, the parties preferred to appear 
at odds in their manifestos, when in fact they 
were largely in accord. On the DNA database 
– genuinely controversial, rather than wholly 
unpopular – both would retain it, but remove 
the DNA profiles of the ‘innocent.’ The only 
arguments were, and are, as to the extent, 
physical and temporal, of the records – and who 
counts as innocent. The coalition agreement 
refers to adoption of ‘the protections of the 
Scottish model,’ suggesting that the DNA of 
persons acquitted of less serious offences would 
not be retained.  
 

Similarly, the parties’ approaches to surveillance 
are only notionally divergent. The Conservatives 
had said they would strip local authorities of 
surveillance powers; the Liberal Democrats, 
that they would introduce regulation of the use 
of CCTV; but under the coalition administration, 
large-scale surveillance is here to stay.

On ID cards and the (more contentious) identity 
database, the coalition agreement indicates 
that both would be scrapped. Objections, to 
the database in particular, have been based 
on spiraling costs – currently estimated at £4.5 
billion – and lack of confidence in data protection, 
as well as the fear of abuse by some future 
administration.

Terror and loathing

The need to oppose terrorism (and to be seen 
to be doing so) means that measures such as 
detention of terrorist suspects without charge 
will continue. The parties’ manifestos differed 
only as to the time limit: the Conservatives were 
committed to 28 days, the Liberal Democrats to 
14. Significantly, the coalition agreement is silent 
on this issue. The end of May will bring a test of 
the coalition, when they must decide whether to 
lay a Statutory Instrument before Parliament to 
retain the 28 day period, or allow it to revert to  
14 days. 

On Control Orders, the Liberal Democrats’ 
manifesto indicated they would scrap them 
entirely; the Conservatives had said only that they 
would review them. The coalition agreement, 
again, is silent on the issue, perhaps indicating 
failure to hammer out an agreement, and thus a 
potential future spat. 

DO NOT CROSS POLICE

POLICE

DO NOT CROSS
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CIVIL LIBERTIES

The foundations of civil society

The Liberal Democrats had stated that they 
wished to introduce a written constitution, 
pending approval by referendum, including a 
Bill of Rights. The Conservatives too intended 
to introduce a Bill of Rights – but, significantly, 
would have repealed the Human Rights Act in 
the process (though it was unclear which of the 
rights enshrined in the existing Act would be 
extinguished as a result). 

The coalition agreement is – once more – silent 
on this issue, again perhaps warning of future 
abrasion between the parties. Repeal of the 
Human Rights Act would represent a seismic shift 
in the constitution and would alarm civil liberties 
campaigners and lawyers alike. 

A Bill of Rights would presumably have to 
enshrine much of what the Act already protects, 
and would in any event have to be compatible 
with the European Convention on Human Rights. 
That too would be a momentous development 
in the constitution: long amorphous, it may be 
about to coalesce, no doubt in part because trust 
in politics in general has rarely been at such a low 
ebb, and it may be thought that now is the time 
for a grand gesture. Yet grand gestures can have 
real, and momentous, consequences. 

The role of civil rights lawyers

Civil liberties necessarily, and by definition, serve 
to protect the individual and limit the powers of 
the state. Perhaps for that reason, promises on 
civil liberties, formulated in opposition, are often 
qualified to within an inch of their lives when their 
makers come to power – or swept under the 
nearest available carpet. 

All modern democratic governments must tread 
carefully, neglecting neither their duty to protect 
individual liberties nor that of protecting society 
as a whole. As ever, the real ideological division 
is between positive and negative freedoms: 
freedom to avail oneself of rights and to pursue 
one’s goals, and freedom from compulsion by the 
state. That division arguably underlies all areas 
of policy (including legal aid provision, and other 
matters discussed elsewhere in this document), 
but catches the eye most sharply here, in the field 
of civil liberties. 

Despite the apparent accord between the parties 
on civil liberties, historically the Conservatives 
have espoused negative freedom, and the Liberal 
Democrats positive. It remains to be seen how 
that tension will be resolved in practice. The 
parties have varying views as to how a proper 
balance between rights and freedoms should 
be struck. Here, the law has a pivotal role to 
play, both in scrutinising the preservation of that 
balance and in correcting it if need be. 

It is characteristic of lawyers in the field – 
whatever our views of any particular policy or 
proposal – that we share a belief that a happy 
balance can be struck, and are ready to play our 
part in ensuring that it is. 

Alexander Cooray
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 MENTAL HEALTH

Towards greater dignity and clarity

Duncan Lewis welcomes Andrew Lansley to his role as the new Health Secretary. Having served as 
shadow health secretary for a number of years, Mr Lansley is in a pivotal position to effect meaningful 
change and challenge current mental health practice for the improvement of patient care. 

While increased funding specifically to improve mental health facilities is a step in the right direction, 
overall a more accountable, simplified and patient-led service delivery is required. 

A good starting point is the complex area of mental health law. The Mental Health Act 1983 as 
amended by the 2007 Act sets the basis for the rights and responsibilities of patients and their care 
teams. In addition the Mental Capacity Act 2005 provides a framework to empower and protect 
people who may lack capacity to make some decisions for themselves. 

Defining Mental Disorder 

The changes in the 2007 Act give a broader 
definition of mental disorder. Mental Health 
assessments should be conducted in accordance 
with internationally accepted medical principles 
and instruments and include diagnosis, choice 
of treatment and determination of competence 
among others. A diagnosis which is not 
established in stated medical principles should  
not be relied upon to detain a patient.  

A re-examination of the exclusions may also 
prove useful, as it would give patients and 
clinicians a clear guidance on the circumstances 
and reasons for admission. 
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MENTAL HEALTH

The proper use of Community Treatment Orders

We have recently witnessed the overuse of 
Community Treatment Orders (CTOs) where 
patients should be otherwise discharged. While 
the power to recall to hospital is an important 
safeguard, this must be balanced by the 
patient’s right to liberty. A clear indication of the 
circumstances when a CTO is to be used should 

be given. For example they should only be used 
for patients who repeatedly enter and exit mental 
health services. Currently there are no grounds 
for patients to appeal against the conditions of 
the CTO and patients are forced to accept these 
conditions. 

Military Personnel need the same rights

Access to mental health legal services for serving 
members of our armed forces is vague and 
imprecise. Military personnel face incredibly 
traumatising circumstances and require a tailored 
clinical approach. They are however entitled to 
the safeguards and standards afforded to citizens 

under the Mental Health Act, including the 
provision of competent legal advice, assistance 
and representation to improve their care and  
this should be expressly stated and clarified in  
the Act. 

Clarify ‘significantly impaired decision-making ability’

There should be a re-examination of the issue of 
patients who lack capacity and those who have 
significantly impaired decision-making ability. For 
example, a mentally disordered person may have 

significantly impaired decision-making ability with 
regard to their care treatment plan, but may be 
able to continue to manage their financial affairs 
competently.

The Code of Practice has legal implications

The status of the Code of Practice should be 
stated in the Act as too often mental health 
professionals view the code as a matter of good 
practice rather than a legal duty to regard. 

Protecting the law will also help reduce stigma

At all times, the dignity of the patient and respect 
for the choices they make in the determination 
of their own care are paramount in the delivery 
of an improved service. While the law itself 
cannot undo the ingrained public prejudices 

about mental health patients, it is clear that more 
direct government initiative must be established 
to diminish the consequences of the stigma of 
mental health. 

Jerome Ramprasad


